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 1.  TIME:  8:30   CASE#: MSC16-00010 
CASE NAME: PLIHON VS. RIOS 
HEARING ON MOTION TO/FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY HEATHER RUSSELL, SCOTT RUSSELL 
* TENTATIVE RULING: * 
 
The motion is unopposed and appears meritorious. It is, therefore, granted. 

  

  
 2.  TIME:  8:30   CASE#: MSC16-00806 
CASE NAME: TORRES VS. SAGE CENTERS 
SPECIAL SET HEARING ON: FINAL APPROVAL SET BY COURT 
* TENTATIVE RULING: * 
 
The parties are to appear.  Plaintiff should be prepared to tell the Court, among other things, (i) 
what is the average hourly wage of these workers? and (ii) why the employer-side taxes are still 
2 to 2.5 times higher than estimated?   
 
In addition, the Court wishes to discuss what amounts to reasonable compensation for 
Simpluris. 
 

  

 3.  TIME:  8:30   CASE#: MSC16-01550 
CASE NAME: LANDRUS PFEFFINGER VS. CITY OF 
HEARING ON MOTION TO/FOR DETERMINATION OF GFS FILED BY MCH 
ELECTRIC, INC. 
* TENTATIVE RULING: * 
 
MCH Electric’s motion for good faith settlement is granted.  The settling parties, MCH Electric 
(“MCH”), the City of Walnut Creek (“the City”), Whiting-Turner, and Plaintiffs, have shown a 
settlement exists, and thus it is BATS’ burden to show the settlement was not made in good 
faith.  (See Code of Civil Procedure (“CCP”) § 877.6(d).)  BATS has failed to carry that burden.   

Landrus Pfeffinger (“Dr. Pfeffinger”) and his wife, Noel, sued Whiting-Turner, the City, MCH, and 
Bay Area Traffic Solutions (“BATS”) for failure to provide safe passage through a construction 
site, resulting in catastrophic injuries.  Whiting-Turner was the general contractor that applied for 
encroachment permits to the City for the project, but did not perform any excavation or work at 
the site prior to the accident.  MCH was the subcontractor conducting the excavation, and the 
one responsible for creating a traffic control plan (“TCP”) subject to the City’s approval.  The City 
approved MCH’s TCP after a few modifications.  MCH contracted Bay Area Traffic Solutions 
(“BATS”) to implement the TCP throughout the period construction. 

After discovery and analysis, Plaintiffs, MCH, the City, and Whiting-Turner settled for 
$6,000,000 in exchange for a release of claims.  (Philipp Decl. ¶ 5.)  BATS did not take part in 
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the settlement.  On August 11, 2017, MCH filed a Motion for Determination of Good Faith 
Settlement.  BATS opposed, and all four of the settling parties filed declarations in response.   

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt, Inc. v. Woodward-Clyde & Assoc. (1985) 38 Cal.3d 488 
(“Tech-Bilt”).  Tech-Bilt identifies six nonexclusive factors for making a determination of good 
faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate 
liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were 
found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
nonsettling defendants. 

(Tech-Bilt, supra, 38 Cal.3d at p. 499.) 

Once the settling party has demonstrated that a settlement exists, a presumption of good faith 
arises.  A party asserting that a settlement was reached in bad faith bears the burden of proof of 
demonstrating bad faith.  (See Code of Civil Procedure § 877.6(d); Schultz v. Super. Ct. (1980) 
104 Cal.App.3d 250, 252.)  The party asserting that the settlement was not made in good faith 
must demonstrate that the settlement is “so far out of the ballpark in relation to [the Tech-Bilt] 
factors as to be inconsistent with the equitable objectives of the statute.”  (Tech-Bilt, supra, 38 
Cal.3d at pp. 499-500.) 

The first Tech-Bilt factor, requires the Court to analyze the settlement and determine, among 
other things, if the amount the settling defendants are paying to Plaintiffs represents a “ballpark” 
amount given their proportionate liability for the damages claimed.  According to BATS, Plaintiffs 
might recover as much as $11,500,000.  The settlement is $6,000,000.   

In Mr. Schoenberger’s declaration, Plaintiffs identify a litany of matters that, if proven at trial, 
would show that BATS’ negligence was the major cause of the accident and would permit a jury 
to assign a share of the blame to BATS that “far exceeds any other defendant.”   

Mr. Schoenberger’s declaration carefully assesses the relative liability of the settling parties 
compared with that of BATS.  It explains why the settlement is reasonable under all the 
circumstances. 

The amount of liability apportioned to each of the settling defendants appears reasonable based 
on the evidence described and on defendants’ respective defenses and immunities.  The 
settling parties agree that the entire $6,000,000 settlement results from MCH’s liability.  The City 
has a strong argument for immunity under Government Code sections 818.2 (immunity for injury 
caused by failure to enforce any law) and 818.4 (immunity for injury caused by issuance of a 
permit, approval, or similar authorization).  Likewise, Whiting-Turner has a good argument that it 
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played no role in the development or implementation of the TCP, which was drafted by MCH, 
approved by the City, and implemented by BATS.  Even if Whiting-Turner were negligent in 
some way, the subcontract between Whiting-Turner and MCH contains a provision requiring 
MCH to defend and indemnify Whiting-Turner from Plaintiffs’ claims.  For those reasons, it 
appears reasonable for the settling parties to apportion the vast majority, if not all liability, 
between MCH and BATS.  MCH was likely liable for the failure to draft the TCP in an inadequate 
manner, and BATS was likely deficient in carrying out the TCP.   

But it is not settling parties’ burden to show that.  It is BATS’ obligation to show otherwise.  It has 
not done so.  From all that appears, the $6,000,000 settlement is certainly “in the ballpark.” 

BATS further argues that the settlement was reached as a result of collusion between the 
settling parties meant to cause it harm in some way.  As evidence of this purported collusion, 
BATS notes that the settlement was reached without its participation.  But the mere fact that the 
settlement was reached without BATS’ participation is insufficient to show collusion because 
joint tortfeasors have the right to settle independently with plaintiffs.  (See CCP § 877.)  Thus, 
BATS’ argument, without some further evidence, is insufficient to prove fraud or collusion.   

The Court has considered the other Tech-Bilt factors.  Weighing all of them, it is clear that BATS 
has failed to rebut the presumption that the settlement was reached in good faith.  The motion is 
granted.  

  

 4.  TIME:  8:30   CASE#: MSC17-00650 
CASE NAME: KARR VS TRISTAR MANAGED CARE 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY LITIGATION 
FILED BY TRISTAR MANAGED CARE, INC 
* TENTATIVE RULING: * 
 
Before addressing the merits of the motion to compel arbitration brought by defendant Tristar 
Managed Care, Inc. (“Tristar”), the Court notes that the case management conference that 
previously was set for September 13, 2017 is vacated.  
 
The Court will hold a case management conference at 8:30 a.m. on September 14, 2017. 
 
If the tentative ruling set forth below is not contested, the parties may appear by CourtCall, if 
they wish. If the tentative ruling set forth below is contested, counsel shall appear personally. 

The motion to compel asks the Court to do two discreet things. It asks the Court to “issue an 
order to (1) compel Plaintiff to submit her claims to arbitration; and (2) stay Plaintiff’s PAGA 
claim pending the outcome of the agreed-upon arbitration of Plaintiff’s claims.” (Motion 1:19-21.)  

Plaintiff Patricia Karr (“Karr”) explicitly agrees to both of those things. Accordingly, her claims 
are ordered to be arbitrated, with the exception of her claim under the PAGA (Labor Code §§ 
2698 et seq.). Those claims are severed and will remain in this forum. Pursuant to the parties’ 
agreement, they are stayed pending the resolution of the arbitration of Karr’s claims. 

In her opposition, Karr asks the Court to stay what she calls the class claims. She says that the 
class action waiver contained in the relevant arbitration agreement is invalid. In support of that 
contention, she cites Morris v. Ernst & Young, LLP (9th Cir. 2016) 834 F.3d 975 (“Morris”) and 
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Lewis v. Epic Sys. Corp. (7th Cir. 2016) 823 F.3d 1147 (“Lewis”). As Karr observes, the United 
States Supreme Court has granted certiorari and will take up the issue of the apparent conflict 
between the NLRA and the Federal Arbitration Act with respect to class action waivers found in 
employment arbitration agreements. See Ernst & Young LLP v. Morris (2017) 137 S.Ct. 809 
(granting certiorari in both Morris and Lewis). 

Karr urges the Court to stay the class claims pending the resolution of the United States 
Supreme Court litigation in Morris and Lewis. 

In its reply papers, Tristar argues that the class waiver contained in the relevant arbitration 
agreement is valid under California law under authority like Iskanian v. CLS Transp. Los 
Angeles LLC (2014) 59 Cal.4th 348. 

The Court need not resolve this dispute to rule on the pending motion. The motion asks for two 
specific things (quoted above). The parties agree that the Court should grant that relief. There is 
no certified class, so the only claims that exist at present are Karr’s claims. The “class claims” 
are subsumed by Karr’s claims. Karr cites no authority that would permit a bifurcation of the 
case at this stage into “Karr’s individual claims” and “the class claims.” Karr is the plaintiff and 
the parties agree that “her claims” should be ordered to arbitration. To the extent Karr wishes to 
represent a class of similarly situated plaintiffs, it will be for an arbitrator to decide if class 
arbitration is permitted, or if the matter ought to be stayed pending the United States Supreme 
Court’s disposition of the Morris and Lewis matters. 
 
 

  

 5.  TIME:  8:30   CASE#: MSL16-00372 
CASE NAME: KELSTIN GROUP VS. REED 
HEARING ON MOTION TO/FOR VACATE JUDGMENT AND ENTER NEW JUDGMENT 
FILED BY RICHARD REED, DONNA M REED 
* TENTATIVE RULING: * 
 
The motion is denied. 

  

 6.  TIME:  8:30   CASE#: MSN17-0669 
CASE NAME: DENHAM LLC VS THE CITY OF RICH 
HEARING ON MOTION TO/FOR LEAVE TO INTERVENE FILED BY GRAY1 
FOREST GREEN, LLC 
* TENTATIVE RULING: * 
 
Granted by order dated September 5, 2017. 

                                                           ADD ON 
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7.  TIME:  8:35   CASE#: MSL16-02322 
CASE NAME: ATTORNEYWORX VS. KARKANEN 
SPECIAL SET HEARING ON: DEMURRER/MOTION TO STRIKE CRS BY ATTY 
WORX SET BY COURT PER 9-1-17 MINS. 
* TENTATIVE RULING: * 
 
Personal appearance required. 

 


